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[13] LAW AND ARGUMENT

[14] L North Dakota should reject the consent analysis in Brooks.

[15] Beginning with McCoy v. North Dakota Department of Transportation, 2014 ND

119, 848 N.W.2d 659 North Dakota has followed the reasoning of the Minnesota

Supreme Court in State v. Brooks, 838 N.W.2d 563 (Minn. 2013) regarding the same

issue of consent that was argued in this case. Brooks explains that standing alone, being
informed of the consequences of refusal does not amount to coercion even if those
consequences include a loss of driving privileges and being charged with a crime.
Despite stating that “[t]he obvious and intended effect of the implied-consent law is to
coerce the driver suspected of driving under the influence into 'consenting' to chemical

testing” in Prideaux v. State Department of Public Safety, 247 N.W.2d 385, 388 (Minn.

1976) before refusal was a crime in Minnesota, the Minnesota Supreme Court in Brooks
does not explain its decision to find now that Minnesota’s implied consent law does not
coerce the driver despite a scathing dissent from Justice Stras.

[16] Mr. Beylund argues for the North Dakota Supreme Court to abandon the majority
reasoning in Brooks and instead consider the analysis of consent adopted by the

dissenting opinion of Justice Stras in Brooks and the United States Court of Appeals for

the Eleventh Circuit in Lebron v. Florida, 772 F.3d 1352 (11th Cir. 2014). Lebron

explains that consent is not valid for fourth amendment purposes when it is conditioned
on the receipt of a government benefit. 1d. at opinion pages 46-54. In the case of Mr.
Beylund’s situation his consent was conditioned on not only the receipt of the
government benefit but also the criminalization of his failure to consent.

[T7] The heart of the issue and the question that desperately needs to be answered by



this Court is whether or not Mr. Beylund had a constitutional right to refuse the request to
take a chemical test, in his case a blood test. The North Dakota Supreme Court has so far
only addressed the statutory provision that provides that no test shall be conducted if the

driver refuses. The Minnesota Supreme Court in State v. Bernard, _ N.W.2d __ (Minn.

2014) has found that a driver does not have a constitutional right to refuse a request to
take a breath test. Mr. Beylund argues that he does have a constitutional right to refuse a
chemical test of breath, blood or urine but also concedes that absent such a right his
argument that he did not freely and voluntarily consent to a chemical test would fail.

[18] What the Minnesota Supreme Court has done in Brooks and Bernard is create a

new categorical exception to the warrant requirement under the fourth amendment,

however, a plurality of the United States Supreme Court in McNeely v. Missouri, 133

S.Ct. 1552 (2013) refused such an approach writing that “the Fourth Amendment will not
tolerate adoption of an overly broad categorical approach that would dilute the warrant
requirement in a context where significant privacy interests are at stake.” 1d. at opinion
page 19. In its majority opinion the United States Supreme Court wrote that
regarding McNeely “the State based its case on an insistence that a driver who declines to
submit to testing after being arrested for driving under the influence of alcohol is always
subject to a nonconsensual blood test without any precondition for a warrant. That is
incorrect.” Id. at opinion page 26.

[T9] Mr. Beylund argues that if he has a constitutional right to refuse a warrantless
request to take a chemical test then criminalizing his exercise of that right to gain his
consent makes his consent involuntary. The North Dakota Supreme Court in State v.

Birchfield, 2015 ND 6 distinguished Camara v. Municipal Ct. of San Francisco, 387 U.S.




523 (1967) and cases like it on the basis that those cases found it unconstitutional to
penalize refusal in a suspicionless search circumstance which apparently would leave
open whether or not it is unconstitutional to penalize a refusal in a suspicion search

circumstance. See Beylund v. Levi, 2015 ND 18, {14, quoting Birchfield (“Unlike the

regulation in Camara which allowed for suspicionlesss searches of private property,
implied consent laws, like North Dakota law, do not authorize chemical testing unless an
officer has probable cause to believe the defendant is under the influence, and the
defendant will already have been arrested on the charge.”).
[110] It seems axiomatic however that if it is constitutional to criminalize a refusal to
consent to a warrantless search then the fourth amendment warrant requirement is not an
inalienable right and is otherwise meaningless, being subject to the whim of any
legislative endeavor to make its assertion a crime. As the Eleventh Circuit explained
in Lebron

[t]he State says that deposition testimony from Lebron indicates that he

freely signed the consent form and knew he could refuse the drug test,

albeit at the expense of his TANF eligibility. This fact does not affect the

result because “[s]urrendering to drug testing in order to remain eligible

for a government benefit such as employment or welfare, whatever else it

is, is not the type of consent that automatically renders a search reasonable

as a matter of law.”

Id. at opinion pages 47-48, quoting Am. Fed’n of State, Cnty. & Mut. Employees

Counsel 79 v. Scott, 717 F.3d 851, 873 (11th Cir. 2013). Mr. Beylund argues that the

consent analysis in Lebron and the dissenting opinion in Brooks are far superior to the
conclusory assertions of the majority opinion in Brooks and that North Dakota should

abandon its reliance on Brooks regarding consent and find instead that penalizing and



criminalizing a refusal to consent renders that consent invalid for fourth amendment
purposes.

[111] 11, North Dakota’s implied consent law imposes an unconstitutional
condition on persons in exchange for driving privileges.

[112] As Mr. Beylund argued above, the heart of the matter is whether or not he has a
constitutional right to refuse to consent to a warrantless request to submit to a chemical
test. The North Dakota Supreme Court in Beylund did not specifically address the
question, only coming close by stating at 125 that “[a]ssuming Beylund has a
constitutional right to refuse, it does not necessarily invalidate the implied consent law
under the unconstitutional conditions doctrine.” Mr. Beylund concedes that if he does
not have a constitutional right to refuse to consent to a warrantless search his
unconstitutional conditions argument fails. Mr. Beylund argues however that he does
have such a right and therefore the dicta in Beylund prior to paragraph 25 of that decision
is inapplicable to his argument.

[113]  In Beylund the North Dakota Supreme Court assumed facts not in the record to
determine the purpose of the implied consent law. In doing so however Beylund ignored
the other side of the equation, that being that North Dakota’s implied consent law creates
a statutory categorical exception to the warrant requirement. The Department failed to
establish any need for such an exception. The purpose of implied consent laws as

articulated in the case relied on by the North Dakota Supreme Court in Beylund, Mackey

v. Montrym, 443 U.S. 1 (1979), is actually to provide for summary suspension or driver’s
licenses not circumvent the warrant requirement. The two concepts are not mutually
exclusive. Including a warrant requirement does not interfere with implied consent laws.

[T14] Assuming Mr. Beylund did have a constitutional right to refuse, conditioning his



driving privileges on the waiver of that right is unconstitutional because the State has no
need for Mr. Beylund to waive that constitutional right. For example, assume law
enforcement first obtained a search warrant. Under such a scenario the State has no need
for Mr. Beylund to consent because law enforcement can rely on the search warrant to
obtain a chemical test. Assume law enforcement attempts to obtain a search warrant but
is unable to do so. Under such a scenario the State has no need for Mr. Beylund to

consent to a chemical test because as per McNeely and Schmerber v. California, 384 U.S.

757 (1966) law enforcement could obtain a chemical test in reliance on search incident to
arrest combined with exigent circumstances. Because the State has not and cannot
demonstrate a need for implied consent laws detached from the warrant requirement,
North Dakota’s implied consent law as applied to the facts of Mr. Beylund’s case is
unconstitutional because law enforcement failed to even consider obtaining a search
warrant and instead used the implied consent law to obtain Mr. Beylund’s
consent. See Beylund at 125 (“the sanction for refusal . . . serves as a strong inducement
to take the test”).

[115] CONCLUSION

[116] Because North Dakota’s implied consent laws are unconstitutional as applied to
the facts of Mr. Beylund’s case he respectfully requests that his petition for rehearing be
granted.

[T17] Absent a finding that North Dakota’s implied consent laws are unconstitutional
the Court should still rule in favor of Mr. Beylund finding he did not freely and
voluntarily consent to a chemical test. Here, Mr. Beylund’s test results were obtained

illegally because they were obtained without a warrant. “In those drunk-driving



investigations where police officers can reasonably obtain a warrant before a blood
sample can be drawn without significantly undermining the efficacy of the search, the
Fourth Amendment mandates that they do so.” McNeely, 133, S.Ct. 1552, 1561.
Accordingly, Mr. Beyllund respectfully requests that his petition for rehearing be granted.
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